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COMf*T«OLL.Gn GGMO<AL 0^ TMK UNITilO DTATiSB 
WAOMINOYON, o.c. aOtM® 


B-16OO96 


February 9# 197° 


Dear Mr. Saci’ctary: 

In considering II. K. 1^79^ » the fiocnl y° ar ^970 appropriation 
bill for the Department of Transportation ond rolotcd aeon exes, the 
House Committee on Appropriations requested that it “bo provided with 
thc'ndvico of the Comptroller General on the legality of the parking ( 
equalisation” plan contemplated by the Department of Transportation 
incident to the physical consolidation of Its headquarters activities 
in two Southwest Washington, D.C. , buildings: the Federal Of x ice 
Building 10A (FAA Duilding) ond the Nnsslf Building now being completed. 
H. Rept? No. 91-61+2, November 13, l<&9, P* 9- Your letter of ‘^em- 
ber 26, 1969, invites our attention to the request of the Committee and 
to the need of the Deportment for on early resolution of the question 
of the legality of the plan. 

You are advised thot the "parking equalization plan, whereby the 
Department cocks to moke parking privileges available to its employees 
at the seme cost whether they be located in Federal Office Euildirq, 

10A, a Government-owned building, or in the Nasalf Building, a priva y 
owned building located within two blocks of FOB IGA, is in our opinion 
legally objectionable in that It does violence to the scheme of prop- 
erty and financial control reflected innO U.S.C. 303b. 

Briefly stated, the problem which the Department seeks to resolve 
by the "parking equalisation" plan stems from the fact that the parking 
facilities in the Nasslf Building ore, by a lease of the building owner, 
controlled and operated by a commercial automobile parking firm. * a. king 
Management, Inc. (?Ml), which apparently contemplates charging $3 5 a ^ 
month for the parking of on Individual car, whereas the current employee 
parking fee at FOB 10A, operated by Government Services. , ^Inc. , under an 
.agreement with tho General Services Administration, is .)-o.25 a month. 

To ovoid such a disparity in parking costs between employees working 
in FOB 10A and those in tho Nossif Building, ond ony adverse cf.cc*. 
upon the operations of tho Department from the lowering of morale due 
to the apparent inequity pf the oituatlon or the high cost o* Na.sif 
Building parking, the Department hna been negotiating with * .11 for the 
firm's oporatlon of FOB 10A parking facilities together with tho-e at 
the Nacsif Building "as a single facility” at a uniform 
by the Department's employees to PMI: $23*25 per month for tho *irct 
year with increases of one dollar a month for tho next U years. 

- •, * 
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Under the contemplated arrangement, which the Pcpnj.Ucnt wouj 
into by virtue oC n adoption of management authority f;™ ' 1)0 0 n T :^ 1 
Cervices Administration, FKI is to issue 775 porkin/5 contracts for *on 
10A end 1GOO parking contrncto for the Noanif Building to employees 
specified hy tho Department. Thin in essence In the parking equali- 
zation" plan. 

In on opinion dated November Zh t ltf>9 » furnished with your letter 
of November 26, 1969 , tho General Counsel of the Department stated i 

"Ho low or regulation of which we ore own re requires that 
parking arrangements bo mad a separately for ooch building 
' or limits the Secretary's discretion to manage parking 
facilities in separate buildings on o common basin. It 
! might be argued that tho legality of tho plan in ques- 
tionable in that it would result in a private contractor 
receiving funds for space utilized in a Government-owned 
building far in excess of any service rendered by tho 
contractor. This argument would have validity, however, 
v only if these DOT employees who will happen to bo as signed 
to work in FOB 10A arc viewed os a class somehow separate 
nnd opart from their colleagues who happen to be assigned 
to work in the Nassif Building, end if one ignores the 
'fact that tho service rendered by the contractor relates 
to both FOB 10A and the Nassif Building. 

Although wo agree with the General Counsel that Department employees 
assigned to work in FOB 10A should not be viewed as a class apart from ^ 
thosf assigned to work in the lass if Building, nnd that there snould no, 
bo ignored tho fact that the service to be rendered by the con,rac,or^ 

• would” relate to both FOB 10A end the Nassif Building, we are o* the vxew 

that tho "single facility" concept sought to be 0 ^litl c^on th^bo-io ' • 
Federal parking facilities together with private facility, on the ba-ia 

j of o common operator, is seriously questionable in that it igno.e* the 
fact that the principal ingredient of a parking facility is space, an 
element of tho property involved, not the services of an opcra,oi or on 
attendant. This is so whether the parking accommodations ore public o* 
private. Since the fees to be collected go dseyond a realistic c:.a-c£ 

. for thainanagcmeht^oervic'cs teTbe performed and necessarily, in vo Y| 
revenue s_ from the use of property's 

involve cl cannot be ignored * 

t ***** ,Wl ‘ , 

V/o view the contemplated agreement with WX, while couched iu ^erms 
of management services* as necessarily conferring an interest in Federal 
** * \ * 

* \ ; v * ^2- 
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w^rty, n leasehold interest from which revenues oro derived, in (X 

contravention of 40 U. JS , . C Q.Q3k,_, >M?h . .at jj?i J-ftt on that the lepnj.nr, o>_ 
United States prooerfcica shall ho for a money consideration only and 
vtoncyr. ^derived* an miscellaneous 

"may' also odd' that in tho obocnce of statutory ouonori.cy | 
'~^Kc\’c:Cqt wcT Generally would view oo unauthorised, tho uso of Federal 
property to help finance the procurement of private oorvicco. Soo 31 
U.S.C. 404 and 4 07 . 

Your letter alao refern to another quo at ion rained in the Committee* fi 
consideration of tho leasing of the ttnacif Building on which you request 
our views , Whether in that situation, involving n twenty-year lease o^ 
nine floors plus atom go space of a ton- story offico building located in 
a highly congested urban orca and used as a departmental headquarters 
building, oonroprinted funds may bo used to provide space for employee 
parking, in the basement or sub-basements of the building. An opinion 
on this question has also been informally requested, by the General Serv- 
ices Administration whose leasing function is involved. It may be no oca 
that while the parking facilities in the Hass if Building have been lease 
to a private firm, also for a term of twenty years, the question ^au- 
thority to procure space for employee parking is not__conoidcrcd moo^ ao^ 

vc pmderAtand^ther^iojtho poslilh^i^y^offsttblfasing space for teat, 
““purpose 


s 


Hie Federal Property and Administrative Services Act of 1949, as 
amended, authorizes the General Services Administrator to enocr into 
lease agreements for periods not in excess of twenty years 4 on such terms. 
as ho deems to be in the interest of the .United States and necessary xor 
accomodation of Federal agencies in ’buildings and improvements J* 
“and "to assign and reassign space therein to Federal agencies. . _to. U.S.C. 
~490(h).CiV' In the exercise of the leasing and space ^assignment functions 
"tho" Administrator is governed by such policies and directives as may bo 
■ore scribed by the President, IjOJJ.S.C., 486(a),. To the extent that the 
appropriations of tho CcnerDl~Servico3 Administration are inadequate 
therefor, "the Administrator . of General., j3or vice 3 may, require eacn x cdc*. al 
age ncy— to -which leased space has been assigned to pay promptly by check ^ 
to the Administrator of General. Services out of its available appropria-^ 
t ions * * 40 U.S.C. 304(c), act of August 27, 1935, 49 Stat. 036, 

<~txa amended. Soo, also, Bureau of the Budget Circular A-ll, see. 13*5(1) 
on reimbursement of General Services Administration by tenons agencies. 

In connection with the question of tho availability of appropriated 
funds to provido leased facilities for employee parking, reference has 
repeatedly boon made* to a doclsloa of tlaia Office* 43 Comp* Gca* 131* 


•* . • , , • ■ 
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rendered August 5, 196.3 , to the Gocrctnry of the Treasury. That deci- 
sion considered the (mention of whether the Commandant of the Const 
Can rd , under hin authority to equip, operate, me Into in, supply, end 
repair Const Gunrd dlstrlctn and nhore establishments (.1.4 U.".C. 03O))# 
way lease n plot of lend ad, in cent to the Const Guard Base nt Mobile, 
Alabama , mid expend appropriated funds to prepnro tho land for use on 
an employee parking lot. In dust If lent ion for the proponed u so of 
appropriated funds it vine explained that tho Banc was located in o 
bndly deteriorated former commercial area without adequate public trans- 
portation nnd having vii*tunlly no parking space on or off nearby streets. . 
The total personnel involved won 101, only n port of which von permanently 
assigned to tho Base, ond tho number of vehicles to be accommodated ench 
dny ranged from 05 to 100 which hod to be parked in o. wide nrco. o round 
tho Bn so. We hold in that cose the record did not establish tho pro- 
poned parking lot was essential to tho operation or maintenance of the 
Bnr.c co ns to warrant the uso of appropriated funds for a purpose that 
ordinarily was considered the responsibility of tho individual, tho 
parking of his private vehicle. 

Vie consider the decision of 1963 to have little relevance to the 
present situation. Factually, the earlier case turned primarily on tho 
record presented. There is little if any similarity between the two 
cases except that they involve the growing urban problem of motor vehicle 
parking. Legally there was not considered in that cog© the leasing * • 
authority of tho General Services Administration under tho Federal Prop- 
erty ond Administrative Services Act. 

The position is advanced in a memorandum dated June 21, 1968 , of 
the then General Counsel of the Department of Transportation and. con- 
» curred in by the present General Counsel, a copy of which was forwarded 
. with your letter, that in determining the space requirements of on agency* 
ond whether employee parking facilities ore to be provided, the policies # 
for the assignment of office buildings and space proscribed in Executive 
Order 11035* July 9> 1962# issued pursuant to the Federal Property and 
Administrative Services Act, are controlling. Tho memorandum stated in 
part: 

"The policies ond directives governing tho exercise of 
tho Administrator’s authority were prescribed by the 
* President in Executive Order Ko. 11035 (27 F.P. 6519 )* 

Tho Executive Order requires, among other things, that 
the Administrator bo guided, 00 a primary consideration, • 

• by the need for tho efficient performance of tho agoncios* 

■ • missions and programs ’vith’du© regard for tho. . • 

■ * ‘ 

« *, . ‘ * . 
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i^intennneo and improvement of the working cooditicas of 
enolovees.* In additions the order requires . uho.u _ ■ 

Administrator be guided by the need no provxae 
e'njiovees with 'safe, healthful, ana convenient 

* n % ,.i. r >' 

OI €Si V 5 jLo J -;li u v 

ve consider the position of the Conors! Counsels oo 
merit', ve need not pursue the matter a« vo find nne Genera 
Administration has in effect ispleseatad the general jollies 
Executive order with respect to parking facili«gs ^ 
e*>Aovees. GSA Order PBS 7030. 2B, April 13, 

tvt much nsrkirg facilities may be leased by GSa m connect v .* u, 

leasing of* space to be assigned to Federal agencies— 

"Where it is determined that in order tc employ arid 
retain personnel to perform the vonx ox the agency ^ 

* y. .. ^ .■to’i -f *■' C.r ! Cl. VJiT&S cl VC 1 C, 

fty* “f i*T G.n t.i (Jui O ..v. '*.* V™™— Ca~ — ■* V**"' J 

a'siSificant irp'aimsnt cf the everting efficiency 
of the agency or agencies , parking spaces tor veax.cx.es ^ 

«*? e .-r 0 Tove£-c vised to provide transportation to ana 
the oicice- of work may be furnished by the Government 

*’ -a ft T1 tKi^ ,, *1^-, \ 

ihs order goes on to lisp the i actors .o «« wx^-c^w — *•- « 

z ary Gatsrniuat ion • 

Y 0U arc advised 5 with respect to the question under ccnsidcraticn 
-re a extenuation is made that the situation invoice x.~ 
JS'-oflhsif MXiiliS is m»* » -is «a«#a* the fSrh^i/* 4 ^ 

itte. *s vehicles of o-aoyoeo m ^ 

r i “ CMA VG " : -32 v C VG ItO GC,*1 GC'ClLCCl u*C \j-L£ C-x. w—G 7 . 

l..;., , v ? «v.o,.o^ 0 ^Pti''n for that purpose as is usou cu ^ 

......,’.,,1 -.4» x>o vo «.<•■? f Evtldinc. See 40 u.&.C* o-f* cci* 5 

Gbn for too rauuai ox «lo *•*— n — *w 


s 


Ceos. Gen. 27 (1 5&5). 


Sincerely your 


(SIGISPED) ELMIR B. STAA7S 

Cc-mptroller General 
of the United States 


The Honorable 


The Secretary of Transportation 
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